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EchoStar Satellite Corporation ("EchoStar") hereby submits these supplemental

comments in response to the Commission's Public Notice seeking comment on whether to

modify its policies concerning "non-conforming" uses ofDBS spectrum in the above-captioned

proceeding. l Many of the original justifications for the Commission's non-conforming use

policy - e.g., to provide DBS operators with a source of revenues that would help operators

absorb the exorbitant up-front costs of launching a DBS system - are still applicable. Equally

important, additional significant factors militating for more flexibility (such as the evolving

nature of consumer demand) have transpired. Indeed, in recognition of the enormous efficiency

advantages of flexible spectrum use, the Commission has reformulated its spectrum management

policies to accommodate precisely such flexibility. In these circumstances, EchoStar

recommends that the Commission eliminate all existing regulatory impediments restricting non-

conforming uses of DBS spectrum.

The Commission Requests Further Comment in Part 100 Rulemaking Proceeding
on Non-Conforming Use ofDirect Broadcast Satellite Service Spectrum, IB Docket No. 98-21,
Public Notice, FCC No. 00-426 (reI. Dec. 8, 2000) ("Public Notice").
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Under the current FCC rules, a DBS operator must begin DBS operations within

five years of receipt of its license, but may otherwise make unrestricted use of the spectrum prior

to expiration of the five-year period. After this initial five-year period, a DBS licensee "may

continue providing non-DBS service during the remainder of the life of its first satellites

(presuming its license is renewed) only on those transponders on which [it] continues to provide

DBS service, and that non-DBS use cannot exceed fifty percent of each 24-hour day on any such

transponder.,,2 In setting forth this policy, the Commission stated that allowing .....any greater

usage ofnon-DBS services would raise grave doubts as to the ultimate prospects for a DBS

operation and the practical viability of non-conforming uses to promote that operation.,,3

However, the Commission also noted that it would consider continuing "to permit some degree

of non-conforming use of DBS satellites during future generations given the circumstances

prevailing at that time.,,4 EchoStar has taken advantage of the (albeit limited) flexibility afforded

DBS operators by providing, for example, data services using its DBS satellites.

There is no longer any valid regulatory consideration justifying retention of the

limits of DBS operators to provide a variety of services, and intervening developments further

militate for abolishing these limits. First, DBS is no longer in its infancy. With millions of

subscribers across the country, the regulatory constraints that DBS faces are still many, but there

is no longer a valid concern that DBS may prove to be a "still-born" - one of the concerns that

See Petition ofUnited States Satellite Broadcasting Company, Inc. for
Declaratory Ruling Regarding Permissible Uses ofthe Direct Broadcast Satellite Service, 1 FCC
Rcd 977, Memorandum Opinion and Order, at ~ 13 (1986) ("USSB Declaratory Ruling"); see
also In the Matter ofRules and Policies for the Direct Broadcast Satellite Service, 11 FCC Red
9712, Report and Order, at ~ 17 (1995).

3

4

USSB Declaratory Ruling, supra n. 2, at ~ 13

Id.
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led to the adoption of the 50% restriction. Second, consumer demand too has changed

significantly since adoption of the limits: for example, consumers increasingly demand a

combination of video and data services and it is important for DBS licensees nimbly to meet that

demand without worrying about the label of a particular service as DBS.

Third, the Commission has already wisely embarked on the process of

abandoning, or at lease loosening, precisely such labels. The Commission's new spectrum

management policy recognizes the advantages in utilizing the spectrum more fully and satisfying

consumer demand more quickly and precisely.s Elimination of the limits on uses of the DBS

spectrum by DBS licensees would be consistent with, indeed mandated by, this policy.6

Fourth, it is also true that additional flexibility in use of the DBS spectrum by

DBS licenses will increase the viability prospects of the non-CONUS DBS slots. At the same

time, it would be wrong to remove the current limits only for those slots: for all of the foregoing

See e.g., In the Matter ofPrinciples for Promoting the Efficient Use ofSpectrum
by Encouraging the Development ofSecondary Markets, Policy Statement, FCC 00-401, at,-r 2
(reI. Dec. 1,2000) ("[A] robust and effective secondary market for spectrum usage rights could
help alleviate spectrum shortages by making unused or underutilized spectrum held by existing
licensees more readily available to other users and uses and help to promote the development of
new, spectrum efficient technologies."); In the Matter ofAmendment ofthe Commission's Rules
to Permit Flexible Service Offerings in the Commercial Mobile Radio Services, WT Docket No.
96-6, Second Report and Order and Order on Reconsideration, FCC 00-246 (reI. July 20, 2000);
In the Matter ofPrinciples for Reallocation ofSpectrum to Encourage the Development of
Telecommunications Technologies for the New Millenium, 14 FCC Rcd 19868, Policy Statement,
FCC 99-354, at,-r 29 (1999) ("Increased demand for spectrum-based technology and services
necessitates an innovative and aggressive market-based policy. At the same time, the
Commission must ensure that the public interest is best served through both efficient and
equitable allocations.")

EchoStar also notes that there are no interference concerns implicated here. All
DBS licenses must show that these services do not cause harmful interference in the first place,
and that showing covers a fortiori any type of satellite service from licensed DBS satellites.
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reasons, the limits no longer make sense for any DBS orbital location.7 EchoStar accordingly

commends the Commission for its focus on this question, and recommends elimination of the

current 50% limit.

For the foregoing reasons, EchoStar respectfully urges the Commission to remove

the regulatory obstacles that currently inhibit "non-conforming" uses ofDBS spectrum.

Respectfully submitted,

C-1_i~ -B.crg+-
Pantelis Michalopoulos
Todd B. Lantor
Steptoe & Johnson, LLP
1330 Connecticut Avenue, N.W.
Washington, DC 20036
(202) 429-3000

Counsel to EchoStar Satellite Corporation

Dated: January 8, 2001

7 Of course, elimination of the limits does not mean that the Commission should
tolerate warehousing of the DBS spectrum and withholding it from competition under the guise
of flexible use. The Commission can and should deal with any such problems on a case-by-case
basis.
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